THE 


NEW JERSEY LAW JOURNAL. 


PUBLISHED MONTHLY. 





VOL. XXV. AUGUST, 1902. 





EDITORIAL NOTHS. 


The work of the revision of the General Public Statutes is still going 
on and the legislature has continued the commission for another year, 
with directions to present further bills to the legislature early in its next 
session. Revisions have been made this year of the acts concerning 
the Court of Chancery, the clerk in Chancery and the clerk of the 
Supreme court, the county clerks; notice of lis pendens; minors, their 
adoption, custody and maintenance; marriages; divorces; chattel mort- 
gages and negotiable instruments, 

It is to be hoped that the revision of the Practice act may be taken 
up this year without waiting any longer for a possible merger of the 
courts of law and equity; and in making the revision there will be an 
opportunity for making substantial improvements in the Practice act, 
and especially in providing for pleading, which will tell plainly of the 
facts on either side according to their legal effect. We have merely 
the form of common law pleading, and with our common courts and our 
general issue we state neither the cause of action nor the defense. Bills 
of particulars and specifications of defenses are poor make-shifts for 
orderly averments. We should do well to follow the English rules 
under the Common Law Procedure act of 1852, or else frankly abolish 
common law pleading and adopt the statement of facts called code 
pleadings. 


The Negotiable Instruments act is the act which was prepared by 
Judge Chalmers in England and has been revised by commissioners in 
this country, and has been adopted in most of the important commercial 
states of the Union. It is an interesting experiment in stating, in 
statutory forms, the rules and definitions of a single branch of the law. 
The subject is one in which definite and clearly-expressed rules are 
especially necessary, and in which uniformity among the states is very 
desirable. This act does make some changes in our rules, and the mode 
of statement is quite different from what we are accustomed to. It is 
not that of the ordinary statute, nor that of the text book, but it is a 
terse statement of the law of negotiable paper. It needs and deserves 
patient and careful study and is not to be criticized without careful 
consideration. It may be of interest to add that a note is not rendered 
non-negotiable by a provision for costs of collection, or an attorney’s 
fee in case payment is not made at maturity, and that the negotiable 
character is not affected by authority to confess judgments. There is, 
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however, no repealer of the statute which forbids the placing of a war- 
rant of attorney in the body of a note or bond. The rule in Chaddock 
v. Vanness, 6 Vroom 517, and Building Society v. Leeds, 21 Vroom 400, 
is done away with by the provision that where a signature is so placed 
upon an instrument that it is not clear in what capacity the person 


making the same intended to sign, he is to be deemed an endorser. 
E. Q. K. 





REPORT OF THE COMMITTEE ON LEGAL EDUCATION TO THE STATE 
BAR ASSOCIATION. 


At the last annual meeting of this association a report was submitted 
by this committee. At the following November term a committee, 
appointed by the Supreme court to investigate and report upon the 
subject of admission to the Bar, made its report to the court. Both 
reports had three main features in common, namely, the very meagre 
education which sufficed to gain entrance to the profession in this state, 
the steps taken recently in other states to raise their standards of educa- 
tion for such admission, and a recommendation of specific methods for 
raising that standard in New Jersey. The appointment of the court’s 
committee was made at the request of the Bar examiners, seconded by this 
committee and by the Bar Associations of Hudson and of Camden coun- 
ties. The Supreme court has since promulgated new rules which embrace 
all the principal recommendations of its committee. These rules require, 
for admission to the Bar, a high school education as the minimum 
standard of general education, and they are designed to provide careful, 
fair, uniform and systematic law examinations, by establishing a new 
board of Bar examiners, consisting of three paid members, of whom 
not more than one shall go out of office each year. These are the 
essential features of the new rules. 

They are the same features that have, within a few years, been 
adopted in a number of other states, whose experience has been inves- 
tigated and drawn upon with a free hand by the court and its committee 
in framing the provisions in question. The report of that committee 
has been printed and is distributed gratuitously by the clerk of the 
Supreme court. It gives so much information in detail that, rather 
than attempt to add to the information now, it seems better to offer 
some considerations upon the larger aspects of the subject. 

If any one will read that report and look, even cursorily, at the 
general discussion in print upon the subject to which the report refers, 
he cannot but be impressed with the great increase, within ten or fifteen 
years, in the interest shown in this country in legal education. That 
general interest is one of the most prominent features upon the face of 
the report. What reasons account for this suddenly growing interest? 
To answer this question some comparison of the past with the present 
is necessary. If we look back thirty-five years, we see relatively primi- 
tive public schools, no high schools, very few law schools, few or no 
technical schools, and, as compared with the present, a very narrow 
curriculum in the college. Attendance in professional schools was not 
large. The youth who entered the Bar after two or three years’ study 
in a public or private school and four years in an office found that most 
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of his associates had had no better opportunity for training than he, 
and in the world of business he found high training no more common 
than in his profession. If we go back about thirty-five years yet further 
—say to 1830—when the late Chief Justice Beasley (an example of the 
cultured jurist) was receiving his early education, we shall enter another 
world. A glance into Gordon’s “Gazeteer of New Jersey” leaves one 
under a vague impression of unreality if one attempts to connect that 
past with this present. To retrace the steps of material progress to that 
time we must try, in imagination, to reduce the population of the state 
to less than that of the county of Essex at present; to lower the total 
tax levy of the state and of all the counties to Jess than the sum which 
the suburban town of Montclair spends annually exclusive of her school 
money; to blot out all telegraph lines and railways and substitute for 
them one hundred and thirty stages and canal boats drawn by horses; 
to reduce the number of all persons in the state classed as “Merchants 
and Traders” to about one thousand two hundred. But, having done 
all that, if possible, and even more, we shall still be far from reconstruct- 
ing, in imagination, the world in which Chief Justice Beasley acquired 
his education. We must picture to the mind as great a transformation 
in the range of knowledge and interests, in the aims, tastes and mental 
habits of the people as in the material conditions that surrounded them; 
for the mind of man is perforce adjusted to the conditions of his life. The 
late venerable Chief Justice awakened to manhood among a frugal, agri- 
cultural people, sparsely settled and living a life of rural simplicity. He 
died among a people of a densely settled industrial state, netted with 
railway and telegraph lines, dotted with factories and banks, and teeming 
with the complex life and highly specialized activities that mark off 
the civilization of the present from all other civilizations in the annals 
of man. A survey of the total scale of progress from Colonial times to 
the present shows an uninterrupted development, of which, however, 
nearly all, relatively speaking, has taken place since Chief Justice Beasley 
began to study law, and more than one-half since he ascended the Bench 
in 1864. 

In this great change in social life the two principal features for our 
present consideration are the enormous increase in its complexity and 
in the specialization of its activities. It is hardly necessary to illustrate 
to those whose memories go back thirty-five years or more over the life 
of any large city. Compare, for example, the organization of any great 
industry, as a great railway company, with anything of the kind existing 
that long ago. Accompanying this development in exterior organization 
there has proceeded a corresponding development in the complexity 
of the knowledge on which the exterior organization depends. Railway 
management is now a science to which young men are specially trained in 
years of preparatory education. It is so, too, in mechanics, in finance, 
in charities, in the management of public libraries. In the professions 
and in the arts, in which exterior organization bears a minor part, 
the same development in complexity and specialization has gone on in 
the science of each. Whole departments of learning arose in each of 
them during the career of that one man; for instance, the law of life 
insurance and most of the law of corporations, the germ theory of diseases 
and electrical engineering. 





228 THE NEW JERSEY LAW JOURNAL. 


Along with this differentiation in occupation and in science has 
gone a corresponding differentiation in training. Technical schools, 
medical schools and law schools have multiplied exceedingly. The 
universities have responded to the demand and have established tech- 
nical, as well as classical, courses for their students. From the year 
1870 to 1901 the number of law schools in the country increased from 
twenty-eight to one hundred, and the number of students in attendance 
at them from about sixteen hundred to about thirteen thousand. 
(Reports Am. Bar Assn., 1901, pp. 399-401). Such showings must imply 
a great public interest in special education. Somewhere in it the public 
must see a high advantage. 

But the training of the special school must have a foundation in a 
preliminary general education. That is now a condition to admission 
in the technical and medical schools and is beginning to be made a 
general condition to entrance in the law schools. The whole course 
and system of preparatory education in the public schools has made 
very great advances in thirty years, in the range of studies, in the methods 
of instruction and in the level to which they are carried. The high 
school has come into existence within a comparatively short time, as a 
free preparatory school to the college and to the professional and 
technical school. Increase in the number of students and competition 
in their own sphere tend to advance the standard of education and 
therefore to advance the entrance requirements of the technical and 
professional schools. Unless the signs are misleading it will be but 
a short time ere the doors of every reputable professional school will 
be closed to those who are not equipped with such a preliminary 
education as is supplied, let us say, by a good high school. And the 
standard of that education will continue to advance with the rise of the 
educational ideals of the people. Yearly, from these special schools 
and from the universities, young men are turned out in great numbers. 
They enter the arts and the professions and they enter also those lucra- 
tive industries that give employment to the arts and the professions. 
They come at once into competition with those persons who have not 
had the advantages of such education. In attempting to realize what 
this means, let us imagine two young men entering the Bar equally 
well endowed by nature with the same qualities and differing only in 
that one has been self-taught in preliminary education and has studied 
law in an office, while the other has had a full preliminary education 
in a good school and has taken a course in a law school. At the start 
in the profession they must have very different mental capital. The 
difference is not so much in the amount of information which each has, 
though that is very likely to be great, but in the organization of that 
knowledge, and, above all, in the training of those faculties by which 
knowledge is acquired and applied. Desultory instruction as against 
systematic instruction; desultory knowledge as against organized 
knowledge; the little trained against the highly trained mind. These 
are the salient points of difference. In making acquaintances (and 
business comes through the channel of acquaintance) these differences 
must appear, to the advantage of him who has the high training. He 
who has it not may, indeed, succeed by dint of hard work or by favor 
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of chance; but he is handicapped in the start of the race. Moreover 
he will find that the ratio of the well educated to the uneducated in his 
profession and in all the higher walks of life tends ever to increase. 
More and more of the Bar, and of those who bring lucrative business 
to the Bar, are educated men; for the nation multiplies its wealth and 
its schooling by each other. Other things equal, it is high training 
that the wealthy, educated man wants and will pay for, whether it be 
in the mechanic, the physician, or the lawyer. There will be a place 
left, no doubt, in all of these occupations for the ill-trained man, but not 
a place to aim at. 

Such are the conditions which confront the youth who enters upon 
an art or a profession to compete for a living and for life’s prizes. They 
may be summarized somewhat as follows. Within one or two genera- 
tions powerful and profound social forces have wrought a complete 
change in the social life of the people of this country. That life has 
passed from the simple to the complex stage. In the centres of activity 
complexity has caused specialization, and that, high training. Trained 
skill and organized knowledge are in demand. An enormous increase 
of wealth has multiplied the number and amount of the prizes of success, 
and these are chased by individuals under the spur of intense competi- 
tion. Into that competition the young lawyer must enter. He may 
enter the race with, or without, the aid that high training gives, and 
in either event he may succeed or he may fail; but it will hardly be 
doubted that, given equality of natural endowment and of opportunity, 
the chances are in favor of him who is not handicapped by inadequate 
preparatory training. 

The relation of legal education to the Bar and the Bench, as 
institutions, should not be overlooked. The character of the Bar is 
but a blending and a summary of the characters of its members. By 
character is meant here the sum of the psychical faculties and qualities 
of the man. As they are developed and combined by high training in 
the individual, the resultant must show in some degree in the mass. 

Mr. Bryce, in his “American Commonwealth,” has a most interest- 
ing chapter upon the Bar, as an institution, in its relation to the 
commonwealth. He points out, with a true appreciation of the facts 
upon the whole, its general character and dwells upon its great influence 
on public opinion and on the undercurrents of national life. But he 
thinks that that influence is relatively less now than it was long ago. 
One reason for the change is, in his opinion, the great advance made 
by other classes of the people in general education and culture. Whether 
or not he is right in this view, few will doubt that the Bar as a body, 
in order to retain its influence, must advance its standards of education 
with those of other professions and of the people. It is not sufficient 
to maintain the standard of moral character alone. Probity and intelli- 
gence in an ignorant or ill-trained lawyer will not save him from the 
contempt excited by incompetence in his profession. In a paper read 
by Mr. Justice Brewer, of the Supreme court of the United States, before 
the American Bar Association, in 1895, he said: “If our profession is to 
maintain its prominence, if it is going to continue the great profession, 
that which leads and directs the movements of society, a longer course 
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of preparatory study must be required. A better education is the great 
need and the most important reform. * * * * That which I wish 
alone to emphasize is the need of securing in some way, to every one 
admitted to practice, the benefit of a preparation therefor far surpassing 
that which most young lawyers now enjoy. I speak with the utmost 
freedom, for I did that which I now condemn. I hastened through my 
legal studies and was, by the diploma of a law school and a certificate 
from court, declared fit to advise as to all rights and liabilities and to 
carry on any litigation, before I was old enough to be entrusted with 
the right to vote. I appreciated the mistake when I attempted to 
practice, and I fear some of my clients became equally aware of the 
fact.” (Report American Bar Association, 1895, p. 450). 

Has the character of the Bar, as a whole, advanced or declined in 
respect of general culture, high mental training and professional knowl- 
edge? The question has been often asked. Perhaps it does not admit of 
a satisfactory answer either in the affirmative or in the negative, so 
recondite are the factors that enter into the problem. But there are 
circumstances which tend strongly to show that, until very recently, 
at least, it has not advanced its standard of professional attainments. 
Among these circumstances are the following: The meagre general 
education which has hitherto satisfied it in admitting applicants to 
membership. Indeed, it is hardly too much to say that no such educa- 
tion at all, except the ability to read and write, was required by 
professional opinion as a condition to membership. Certainly no test 
of a higher degree of education was exacted. And in legal education 
the standard for admission has been very little higher. Those who have 
been Bar examiners know how deplorably low was the minimum of 
legal knowledge and training that sufficed to admit to the profession, 
and how many there were who entered yearly at that minimum. Yet 
these incompetents must be counted as well as the foremost members 
in ascertaining the elements of the Bar. It is the blend of the character 
and attainments of them all that makes the character and attainments 
of the institution. 

Another evidence that the American Bar has not advanced its 
standard of attainments is found in its indifference to certain selections 
for judges of state courts. Allowance must be made here for the play 
of many forces that the Bar cannot control. But it is quite certain that 
selections for the Bench are sometimes allowed to pass without criticism 
in some places which the Bar, in others, would not tolerate; and perhaps 
it is true in all states and places that there is far too little sensitiveness 
among lawyers as to the selections made for the Bench. It is certain 
that there would be more if a broader culture and a higher level of legal 
training characterized our profession. 

Legal education stands also in other important relations to the 
judiciary. Mr. Bryce’s chapter on “The Bench,” in the work just 
referred to, contains the impartial and careful observations of a friendly 
critic who was at one time a practicing barrister and who is a jurist and 
historian of renown; but it is not pleasant reading for Americans. There 
are no sweeping charges, and the tone is apologetic rather than 
censorious. But after every abatement has been made for a foreigner’s 
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mistakes and misapprehensions the view of the Bench of American 
states, as sketched in his pages, must be allowed to be not unjust, and 
it is not flattering to American pride. There are some exceptions, which 
he duly notes, but upon the whole he sees what we all know to be true, 
that the American state judiciary does not present that pick from the 
Bar, which a profession of broad culture and high special training would 
probably insist upon and do much more than is now done to secure. 
For the influence of the Bar, as an organized body, is or may be made 
a most potent factor in the selection of judges; and, in any event, the 
general character of the Bench must bear a pretty close relation to the 
general character of the Bar. The selection of judges and their official 
conduct must always be powerfully influenced by professional opinion. 
But the standard for the Bench set by that opinion will necessarily rise 
or fall with the standard set by the Bar for its own attainment. It is 
impossible, while judges are selected from lawyers, that a Bench of 
high attainments can be constantly recruited from a Bar of low attain- 
ments; or that a Bench of half-educated and ill-trained judges should 
be long tolerated by a Bar of culture and learning. 

At the bottom of the whole matter lies the social and professional 
conception of the law, and of the true function of lawyers and of judges. 
Is the law merely a collection of formulated rules, one or more of which 
may be found, if only you will search diligently enough, to fit every 
case that arises? Is the true function of the lawyer and of the judge 
only to search his books till he finds the rule that fits the facts of the 
case before him? If so, any one of sufficiently diligent reading, good 
memory and quick wit should be a great jurist. In this view, the law 
being merely a collection of rules scattered through law books, and 
judges being appointed to settle legal disputes, why should not any 
honest man of common sense, versed in some of those rules and able 
to find the rest, do well enough for a judge? The lawyers help him 
find the rules. He selects the right one for the case. And why need 
the lawyer be either educated or learned in the law? He may search for 
the rule when the case arises. 

There is reason to believe that this view, or something very like 
it, is the prevailing one in some states, and that it has many adherents 
in nearly all of them. Else how explain the short judicial terms and 
the “rotation in office” of judges, either on the upper Bench or the 
lower? How else explain the curious reasoning and yet more curious 
literary style of a kind of judicial opinions that may be found in so 
many volumes of state reports in the country? How else explain the 
admission of persons to the Bar who have not the degree of education 
afforded by primary schools, and upon law examinations which do not 
even suffice to show that they know nothing more than a few legal 
definitions and primary rules? In truth, this conception of law and of 
the function of the lawyer and the judge is characteristic of new and 
crude communities where legal problems are few and simple. That 
concensus of sentiment which may be called the social and professional 
conception of law and of the function of the judge must differ in a new 
mining town on the frontier and in Philadelphia or New York. It must 
differ greatly in the New Jersey of to-day and in the New Jersey of 
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the eighteenth century. During part of that century most of the judges 
of our Supreme court were laymen. The immense number of the legal 
problems arising now, their complex nature, the enormous values 
staked upon them, the far-reaching consequences of judicial decisions— 
all these things must influence the profession and the public in framing 
their conception of the law and of the function of the judge. Precisely 
that complexity which is a chief feature in modern social affairs is a 
chief feature also in the legal problems brought into the courts. The 
administration of justice has become an infinitely more complex science 
than it was a century ago. The proof of this may be found in an hour 
by comparing the cases reported in the first and the last volumes of the 
Teports of our state. No one will say that the legal rules (we here 
distinguish rules from principles) by which the courts to-day solve the 
intricate problems of constitutional, municipal and corporation law 
presented to them could have been found in the law books to which 
Chief Justice Kirkpatrick or Chancellor Kent had access. Whence did 
those rules come? Some few of them came from enacted law, but the 
ratio of these to the whole number is as that of the branches of a tree 
to its leaves. These numberless, non-legislative rules have been 
formulated by judges in deciding particular cases, and, if well formulated, 
they have been correctly reasoned out from a small number of legal 
principles. Whether the law shall become a well-classified body of 
harmonious rules illustrated by precedents, in each of which the legal 
rule deciding it is distinctly stated and well reasoned from the admitted 
principles from which it is derived, or whether the law shall degenerate 
into a body of conflicting cases in which this or that legal principle is 
applied (because in the circumstance it seems fairest to the judge) with 
a semblance of reasoning and without a statement of the rule—which of 
these fates awaits the law will depend in a great measure upon the 
conception of law and of the functions of the lawyer which the profession 
sets for itself, and that conception must depend upon the character and 
attainments of the Bar and of the Bench. 


CHARLES H. HARTSHORNE, 
CHAUNCY H. BEASLEY, 
JOSEPH H. GASKILL, 

JOHN S. JESSUP, 

CHARLES D. THOMPSON. 


June, 1902. 





The Bankruptcy act contemplates a voluntary surrender of a prefer- 
ence, and where a judgment by confession obtained from the bankrupt 
within four months of his adjudication, is held to be a preference in a 
suit brought by the trustee, the claim of the creditor upon such confes- 
sion of judgment must be rejected under section 57g, providing that the 
claims of creditors who have received preferences and have not surren- 
dered them shall not be allowed. In re Greth, 7 Am. B. R. 598, 





LACKENAUER V. LYON 


& SONS BREWING CO. 


LACKENAUER «. LYON & SONS BREWING OO. 


(New Jersey Court of Errors and Appeals, June 16, 1902). 


Reception of evidence.—Where 
the relevancy or irrelevancy of a 
question is not apparent at the 
time it is asked, its admission or 
rejection is in the discretion of the 


not be granted upon exception 
thereto unless it appears upon 
review that the party excepting 
was injured by such admission or 
rejection. 


trial judges, and a new trial will 
Error to Supreme court. 


Action by Henry Lackenauer against the Lyon & Sons Brewing 
Company. Judgment for plaintiff. Defendant brings error. Affirmed. 


Messrs. Edward A. & William T. Day for plaintiff in error. 
Mr. Samuel Kalisch for defendant in error. 


VOORHEES, J.: The plaintiff below was employed by the brewing 
company as a racker. His duties required him to fill kegs and half 
barrels with beer, and, when filled, to place them on racks. He had 
been employed by the company for eight years. His work was per- 
formed in the racking cellar of the brewery. He was paid for such 
services at the office of the company every week. This office was located 
on the opposite side of the brewery from the place where he performed 
his work, and, in order to reach the office, it was necessary for him to 


pass up a certain stairway and through certain rooms and passageways. 
At the end of one of these passageways was a door which opened into 


the ale-wagon shed. On the day of the accident the plaintiff, while 
on his way from the racking cellar to the office to receive his weekly 
wages, in passing through this door, was precipitated into an excavation 
made through the floor of the shed, and severely injured. He claims 
to have been ignorant of this excavation, and fel! into it, immediately 
upon passing through the door, without any fault or negligence upon 
his part. He recovered a verdict of $5,500. 

Several exceptions to the ruling of the court were taken at the 
trial, but upon the argument only one was relied upon, and the’ others 
were distinctly waived. This exception was to the admission of a 
question asked upon cross-examination of the secretary of the brewing 
company. It was, “Did you do anything personally to work up this 
case?” to which he answered, “No, sir.” He was then asked, “Who 
did?” Objection was made to the question; the question was admitted; 
to which exception was taken, allowed and sealed. He answered, “I 
wrote a letter to the insurance company, notifying them of the accident.” 
The purport of the question was not clearly apparent when asked, and 
could only be surmised. If it was to test the veracity or interest of the 
witness, it was clearly admissible. The further examination of the 
witness leads me to think that the object of the question was to show 
that the brewing company had an employer’s liability insurance, and 
that it was indemnified from loss by this insurance. If such was the 
purpose, I cannot see how the answer could militate against the rights 
of the defendant; it did not attempt to magnify the injury done or to 
show any negligence on the part of the company; its only effect would 
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be to show that another person than the defendant was interested and 
liable for the amount to be recovered. The brewing company was 
primarily liable if any liability existed. The admission of the question 
was certainly harmless to the defendant, and it cannot therefore take 
advantage of such admission at this time. The question belongs to a 
class of inquiries arising at almost every trial, which may not be 
directly relevant to the issue, yet are and must be left to the discretion 
of the trial judge, and will not be deemed of sufficient importance to 
set aside the trial unless it clearly appears that injury has been done by 
the admission. Discretio est discernere per legem quid sit justum. 
Schenck v. Griffin, 38 N. J. Law 462; Day v. Donohue, 62 N. J. Law 380, 
41 Atl. 934; Vandevoort v. Gould, 36 N. Y. 639; Gaither v. Myrick, 66 
Am. Dec. 321; West v. O’Leary, 56 N. J. Law 699, 29 Atl. 427. 
The judgment should be affirmed. 


BTATE ex rel. MILLER v. SEYMOUR. 


(N. J. Supreme Court, Feb. 24, 1902.) 


Quo warranto—Leave of court— 
Rights of defendant—Rule to show 
cause.—1. When the attorney gen- 
eral ex officio files an information 
in the nature of a quo warranto, 
the leave of the court to file is not 
necessary. 2. When an informa- 
tion in the nature of a quo war- 
ranto is filed upon the relation of a 
private person, under the statute of 
1795 (2 Gen. St., p. 2632), it can 
only be filed with the leave of the 
Supreme court, exercising its dis- 
cretion. 3%. The defendant, when 


an information in the nature of a 
quo warranto is to be filed under 
the statute, is entitled to be heard 
by the court upon the question of 
filing. 4. Rule to show cause is 
the proper procedure to determine 
whether the court will grant leave 
to a private relator to file an infor- 
mation in the nature of a quo war- 
ranto. 5. Such rule will be denied 
if it appears that the relator is not 
acting in good faith to test the title 
to the office attacked. 


Quo warranto by the state, on the relation of Walter H. Miller, 
against John Seymour. Motions to quash information and discharge 
rule to plead, and for a rule to show cause. Rule to show cause dis- 


charged. 


Argued before Van Syckel, Fort and Garretson, JJ. 


Mr. Howard W. Hayes for relator. 
Mr. L. D. Howard Gilmour and Mr. Chandler W. Riker for 


defendant. 


GARRETSON, J.: These proceedings are intended to test the title 
of the respondent to the office of president of the common council of 
the city of Orange. Two motions are presented to the court under the 
above title. The first is a motion to vacate a rule to plead to an informa- 


tion in the nature of a writ of quo warranto exhibited by the attorney 
general at the relation of a private relator, and to quash the information, 
and the second is a motion for a rule to show cause why a quo warranto 
should not issue. The grounds for the motion to vacate the rule to 
plead and to quash the information are because the defendant had not 
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been served with any process prior to the filing of the information and 
the entering of the rule to plead, and had not then, and has not since, 
been brought into court; because the information was filed without leave 
of the Supreme court first had, and without notice to the defendant; 
and because the information was sued out in the name of a private relator, 
and without the granting of a rule to show cause, or any opportunity 
given to the defendant to show that the relator was irresponsible, or 
was acting in bad faith, or that public interests would be jeopardized 
by the institution of quo warranto proceedings. This motion raises the 
question of the proper procedure to be followed in the institution of 
proceedings by information in the nature of a quo warranto at the relation 
of a private relator. 

The information in this case, signed by the attorney general, by 
the attorney for the relator, and indorsed, “Let this information be filed. 
David A. Depue, C. J.,” was filed without any notice to the defendant, 
and the next proceeding was the rule to plead on the defendant. The 
attorney general may file an information ex officio in his own name, 
‘without any relator, without leave of the court, and without notice to 
the defendant. The manner of bringing in a defendant upon an infor- 
mation filed by the attorney general ex officio is set forth in the case 
of Attorney General v. Delaware & B. B. R. Co., 38 N. J. Law 282, 
where the court says the proper practice was pursued in the case of State 
v. Associates of Jersey Co., in 1849, “which was of this sort. On filing 
the information a summons was issued, returnable the following term, 
served upon the secretary of the company, and upon its return a rule’ 
was taken on the defendants to plead in thirty days. That practice may 
well be followed, modified only by our change of time as to return 
of process. The summons may be returnable in vacation, and may be 
served in the mode in which summonses can be served in ordinary 
actions, and upon its return a rule to plead may be allowed by the 
court or justice.” In the case of Ford v. Turnpike Co., 21 N. J. Law 9, 
it was held: “This is a proper application in behalf of the relators, and 
not a proceeding instituted by the attorney general. If the attorney 
general, on behalf of the state, was about to institute this proceeding, 
he need not ask the permission of this court for the purpose. The insti- 
tution of proceedings of this character at the instance of relators, under 
the leave of the court, is authorized by statute, and only by statute. 
‘No instance,’ said Lord Mansfield in Rex v. Marsden, 1 W. Bi. 580, 
‘has been produced of information in nature of quo warranto before the 
statute, unless filed by the attorney general. The courts at common law, 
and in cases not within the statute, have no authority to direct such 
information, and leave the matter to the discretion of the attorney 
general,’ ” 

This proceeding must be regarded as under our statute of 1795 (2- 
Gen. St., p. 2632), which is copied substantially from the statute of 9 Anne, 
c. 20, and provides “that in case any person or persons shall usurp, etc., 
any office or franchise within this state, it shall and may be lawful to 
and for the attorney general, with the leave of the Supreme court, to 
exhibit one or more information or informations in the nature of a quo 
warranto at the relation of any person or persons desiring to sue or 
prosecute the same, who shall be mentioned in such information or 





-236 THE NEW JERSEY LAW JOURNAL. 


informations to be the relator or relators against such person or persons 
for usurping, etc., any such office or franchise, and to proceed therein 
in such manner as is usual in cases of information in the nature of a 
quo warranto.” Under the above statute an information cannot be filed 
without leave of the Supreme court, and this permission is not formal 
merely, but has been held to depend upon the sound discretion of the 
court, according to the particular circumstances of the case made upon 
the application for leave to file an information. In Miller v. Utter, 14 
N. J. Law 84, the court says: “The granting of an information is not 
now a mere matter of course, but Gepends upon the sound discretion of 
the court, according to the particular circumstances of the case made 
upon the application for leave to file an information.” In Mitchell v. 
Tolan, 33 N. J. Law 195: “The granting or withholding of leave to file 
an information in the matter of a quo warranto at the instance of a 
private relator rests in the sound discretion of the court, even where 
a good objection to the title of the person whose right is called in 
question is shown.” In Roche v. Bruggemann, 53 N. J. Law 122, 20 
Atl. 730, “the court has adhered to the practice that a sound discretion 
must be exercised upon the particular circumstances of every case.” If, 
then, such information can only be filed by a private relator after the 
exercise of its discretion by the court, it would necessarily follow that 
that discretion must be exercised upon a hearing, of which the defendant 
has notice. The defendant had no notice in this case until after the 
information, and therefore the information filed must be quashed, and 
the rule to plead vacated. 

The practice in cases of information in the nature of quo warranto 
at the instance of private relators, so far as the reported cases disclose, 
has generally been to institute such proceedings by a rule to show cause. 
In some of the cases all the questions to be considered have been raised 
by pleas or demurrers to the information, and the report does not disclose 
the proceedings anterior to the filing of the information; but rules to 
show cause appear to have been granted in the following cases: Miller 
v. Utter, 14 N. J. Law 84; Ford v. Turnpike Co., 21 N. J. Law 9; 
Mitchell v. Tolan, 33 N. J. Law 195; Richards v. Hammer, 42 N. J. 
Law 435; Roche v. Bruggemann, 53 N. J. Law 122, 20 Atl. 730. The 
only case suggesting a different course of practice is that of Casterline 
v. Gummersall, 24 N. J. Law 529, which was a motion to set aside the 
information, and a rule to plead granted at the same time, on the 
grounds that the application, in the first instance, should have been for 
a rule to show cause, and that, if the information may be filed in the 
first instance, the defendant must be served with process to appear before 
a rule can be taken upon him to plead. The court in that case held that 
it had been decided, in State v. Vreeland, that in the case of a corporation 
or a high public officer a rule to show cause is first allowed, but not in 
case of a small annual township officer, but did not adopt that as the 
rule in the case at hand, but held “that the defendant should be regularly 
brought in by process, and then ruled to plead at as short a day as the 
nature of the case will admit.” But such practice seems to lose sight of 
the statutory requirement that the information can only be filed with 
the leave of the Supreme court, and when the court, in the exercise of 
its discretion, is satisfied that permission should be granted. The proper 
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practice in all cases where an information is sought to be filed at the 
instance of a private relator is, in the first instance, to apply for a rule 
to show cause. 

Application is made in the case at hand for a rule to show cause 
why an information in the nature of a writ of quo warranto should not 
be filed, and a stipulation of facts has been agreed upon, setting forth 
that the relator is a resident and taxpayer of Orange; that he voted at 
the election held in Orange in April, 1900, for the office of president 
of common council, to which Seymour was elected; that he voted against 
Seymour; that he made no objection to Seymour assuming the duties of 
the office of president of common council; that he never questioned the 
right of Seymour to preside at the meetings of common council, and 
to vote on questions pending before said council, until after the meeting 
of said council held September 9, 1901, at which the contract for lighting 
the streets of Orange was awarded to the United Electric Company; 
that he is an employee of a phonograph company, of which one Gilmore, 
who, as president of the National Electric Light, Heat and Power Com- 
pany, signed a bid for street lighting in Orange for five years, is also 
president, and that he applied for the rule to show cause and filed his. 
information at the request of Gilmore; that the National Electric Com- 
pany was incorporated July 16, 1901; that Gilmore is president of the 
company; that no certificates of stock of said company have been issued 
to any one except the incorporators and their assigns; that no money 
has been paid into the treasury of the company; that Gilmore was not 
an incorporator of the company; that he has never subscribed to the 
capital stock of the said company; that no subscriptions to the capital 
stock of said company have been made in writing; that said company 
owns no real estate; that said company has no plant, either in operation 
or under construction, in the state of New Jersey, or in any other place, 
from which lights for lighting the streets of Orange could be produced; 
that said company has no contracts, in writing or otherwise, for equip- 
ping an electric lighting station, or for building a building suitable for 
an electric lighting plant; that a plant suitable for the lighting of the 
streets of the city of Orange could not be constructed between the time 
of the said application for the rule to show cause, October 25, 1901, 
and December 1, 1901. 

The stipulated facts show clearly that the relator acquiesced in the 
election of the defendant, and permitted him to exercise the duties of the 
office which he now attacks for nearly eighteen months, without attempt- 
ing in any way to question the legality of that office, and that he now 
does it at the instance of the president of a private corporation for the 
purpose of promoting the private interests of that corporation. Mitchel! 
v. Tolan, supra; Schott, Information, Mandamus and Prohibition, 149. 

The rule to show cause will be refused. 


The payment in full of a debt due upon an open account made by a 
bankrupt within four months of the filing of his petition in bankruptcy, 
does not impair the creditor’s right to prove a new and independent 
demand subsequently contracted, in the absence of proof that at the 
time of such payment there was an agreement for further sales. In re 
Champion, 7 Am. B. R. 560. 





THE NEW JERSEY LAW JOURNAL. 


ODLIN v. BINGHAM COPPER & GOLD MIN. CO. et al. 


(N. J. Court of Errors and Appeals, April 21. 1902.) 


Preliminary injunction—Refusal 
—Pleading.—1. A preliminary in- 
junction is properly refused when 
there exists no reasonable ground 
for apprehending that the injury 


attempted. 2. When the matters 
set forth by a complainant as 
ground for the interposition of the 
court do not show an improper or 
illegal purpose, an _ injunction 
should be refused. 


against which it is sought will be 


Appeal from Court of Chancery. 


Action by William Odlin against the Bingham Copper and Gold 
Mining Company and the Bingham Consolidated Mining and Smelting 
Company. Judgment for defendants, and plaintiff appeals. Affirmed. 


Messrs. Bedle, Edwards & Lawrence for appellant. 
Messrs. Lindabury, Depue & Faulks for respondents. 


VOORHEES, J.: The appeal in this case brings up for review an 
ordet advised by Vice Chancellor Stevens, revoking the interim stay 
and order to show cause advised by him May 4, 1901, wherein he directed 
that the defendant “should desist and refrain from selling any of its 
assets, except such portion thereof as were disposed of in the usual course 
of business, and from engaging in any new or different undertaking” 
than such as was contemplated in its certificate of incorporation. The 


Bingham Copper and Gold Mining Company was created under the 
laws of the state of New Jersey, with a capital stock of two million dollars. 
It had large assets, consisting of mines, real estate and a smelter at and 
near Bingham Canon, Utah, and it was engaged in the business of 


mining and smelting ore. The complainant purchased two hundred and 
fifty shares of the capital stock of this company, of a par value of ten 
dollars per share, on May 2, 1901. In his bill of complaint, filed May 
4, 1901, he alleges that certain directors of the company had procured a 
corporation to be created under the laws of the state of Maine, called 
the Bingham Consolidated Mining and Smelting Company, and had 
issued a prospectus, directed to the stockholders of the Bingham Copper 
and Gold Mining Company, signed by them, and printed in one of the 
Boston newspapers, setting forth that five million dollars of the stock of 
the consolidated company should be issued, to be exchanged for the 
capital stock of the old company, and containing this expression, “To 
take over all the property of your company,” and further stated that 
seventy-five per cent. of the stock of the original company had already 
indorsed the plan. Upon the allegations of this bill the interim stay 
was granted, and the rule to show cause was made. The company 
answered, denying any purpose on its part of transferring its assets, or of 
denuding itself of its property or franchises; and each of the persons 
named in the prospectus filed affidavits therewith, verifying the answer, 
and denying positively any intent or design on their part, either as 
directors or individuals, of stripping the company of its property, or in 
any other way preventing it from pursuing the business authorized by 
its charter; and they further asserted that the only object of the prospectus 
was to suggest to the stockholders of the old company an opportunity 





ODLIN V. BINGHAM COPPER & GOLD MINING CO 239 


to exchange their holdings for stock of the consolidated company, if 
they so desired; and the board of directors of the old company, at a 
meeting held June 22, 1901, of which a notice was mailed to each stock- 
holder, unanimously passed a resolution as follows: “Whereas, at a meet- 
qnig of the board of directors, held on the 24th day of April, 1901, a 
circular letter, addressed “To the stockholders of the Bingham Copper 
and Gold Mining Company’ was discussed and adopted by them, and 
was, at their direction, sent to each of the stockholders; and whereas, it 
has been claimed by some of the stockholders of this company that the 
said circular expressed an intention on the part of this board to sell and 
transfer its entire property and assets to the Bingham Consolidated 
Mining and Smelting Company, a corporation organized under the laws 
of the state of Maine; now, therefore, be it resolved, that neither this 
company nor its board of directors now have, or ever have had, any 
intention of selling or transferring its entire property or assets to the 
said Bingham Consolidated Mining and Smelting Company, but that, 
on the contrary, it now is, and always has been, the intention of this 
company and its directors and officers to conduct and continue to conduct 
the business of this company as a separate, distinct and independent 
corporation, in good faith, for the sole and equal benefit and advantage 
of all of its stockholders, unless and until the said stockholders shall, by 
appropriate and legal action, otherwise order and direct; and this board 
hereby disclaims any intention to do otherwise. And be it further 
resolved, that the answer filed by this corporation, under its corporate 
seal, in the Court of Chancery of New Jersey, to the bill of complaint 
of one Odlin, is in fact the answer of this corporation, and that the 
allegations therein contained are true, and that the said answer correctly 
and accurately sets forth the facts in relation to the action, intention 
and attitude of this board and company.” ‘The consolidated company 
also answered, denying the principal averments of the bill of complaint. 
Upon the presentation of the answers, affidavits and the proof of the 
passage of the above resolution the Vice Chancellor vacated the tem- 
porary injunction or interim stay, and we find no error in his ruling. 
The principal ground on which the complainant sought the interposition 
of the court was that the prospectus or circular letter showed an intent on 
the part of the officers of the old company to denude it of all its prop- 
erty by transferring the same to the new company, but a careful reading 
of this paper fails to disclose any such intent or purpose. It is directed 
to the stockholders of the Bingham Copper and Gold Mining Company. 
It states that a new company has been incorporated, that certain stock 
has been set apart to be exchanged for the stock of the old company, 
and it advises the stockholders of the old company to accept in exchange 
for this stock the stock of the new company. It further states that 
seventy-five per cent. of the stockholders have indorsed the plan and 
consented to the exchange of their stock. It discloses no fraud or illegal 
attempt upon the part of the officers of either company, and contains 
nothing to justify the intervention of the court by injunction. 

The order advised by the Vice Chancellor setting aside the prelim- 
inary injunction is affirmed. 





THE NEW JERSEY LAW JOURNAL. 


STUART +. NEWS PUB. CO. 


Libel—J ustification— Damages. 
—1. The fact that the matter alleg- 
ed to be libelous had been, pre- 
vious to its publication in a news- 
paper (1) a matter of common 
rumor; or (2) found in affidavits 
charging the plaintiff with the 
offense, which had been filed with 
a justice of the peace; or (3) found 
in a petition for divorce, which had 


(New Jersey Court of Errors and Appeals, March 3, 1902). 


been filed in Chancery by a com- 
plainant, charging that the plain- 
tiff had committed the offense pub- 
lished—is not legal ground for a 
justification of the publication of 
the libel. 2. Such facts are proper 
to be taken into consideration by 
the jury in determining what 
damage the publication has done 
to the plaintiff. 


Error to Supreme court. 


Action by Edmund A. Stuart against the News Publishing Company. 
Judgment for plaintiff, and defendant brings error. Affirmed. 


Mr. George P. Rust and Mr. John B. Humphreys for plaintiff in 
error. 
a“ 


Messrs. McBurney & McBurney for defendant in error. 


FORT, J.: This was a suit for libel, tried at the Passaic circuit, with 
a verdict for the plaintiff for $500.00; and, upon the coming in of the 
postea, judgment was entered thereon. The errors assigned are to the 
charge and the refusals to charge of the justice at the circuit. That the 
matter published was iibelous was not disputed. The defendant set 
up three matters in justification to the whole action: (1) That the stories 
of the charge made in the publication were common rumor in Passaic; 
(2) That two affidavits charging the plaintiff with the offense published 
were filed with a justice of the peace in Passaic; (3) That a petition for 
divorce was filed in Chancery by a complainant, charging that the 
plaintiff had committed the offense published, with the defendant in 
that petition. None of these were legal grounds of justification for 
such a publication. The correct rule as to the force of these facts was 
stated by the learned trial justice when he said to the jury: “They may 
properly be taken into consideration by you in determining what 
damage these articles have done to the plaintiff. Their only bearing 
in this case is as to the amount of damages the plaintiff has sustained.” 

Nor was there error in the statement of the trial judge in the charge, 
under the evidence in the case, when he said to the jury: “There can 
be no doubt as to his (the plaintiff's) right to damages; none whatever.” 
The plaintiff was entitled to some damages, and the court left it to 
the jury to determine what amount would be fair compensation for 
the injury done to his reputation by the publication. 18 Am. & Eng. 
Enc. Law (2d Ed.), p. 1083; McAllister v. Press Co. (Mich.), 15 Am. 
St. Rep. 339, note (s. c. 43 N. W. 431). 

There is much in the briefs in this case as to the effect of the act 
of June 13, 1898, entitled “An act relating to libels” (Laws 1898, p. 476). 
But the difficulty of considering the effect of that statute presents itself 
at once upon examining the exceptions in the record. None of the 
exceptions taken to the charge of the learned trial justice raise any 
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question under that statute, and the requests to charge are no better. 
There were five requests, to the refusal of which exception was taken, 
and upon which error has been assigned. But none of these were 
requests to charge any principle of law based upon this statute. The 
record is this: “By Mr. Rust: I ask the court to direct the jury to return 
a verdict for the defendant on these grounds.” Then follow the five 
reasons in the record. None of these would have justified the court 
in directing -a verdict. The only effect of the statute of June 13, 1898, 
when the facts proven make a case under its provisions, is to limit the 
recovery of the plaintiff to his “actual damage proven and specially 
alleged in his declaration.” The plaintiff did allege specially in his 
declaration the publication of the article, and that he was injured in 
his good name, fame and credit, and brought into public scandal, infamy 
and disgrace with and among all his neighbors and other good and 
worthy persons to whom he was in any wise known. The publication 
charged him witha crime. That per se, even under this statute, entitled 
him to nominal damages, and such increase beyond nominal as, in 
the judgment of the jury, would compensate for the injury specially 
alleged, as above quoted from his declaration. What this increase was, 
if anything, was peculiarly for the jury. The court could not have 
directed a verdict for the defendant. 

This is a writ of error, and whether the damages awarded by the 
jury are excessive is not before us. Nor is there any exception, upon 
which error is assigned, upon the decision of which, if the court were 
to determine the constitutional question raised, any result could be 
arrived at other than one affirming the judgment. Hence the constitu- 
tionality of the act of June 13, 1898, is not passed upon. 

The judgment of the Supreme court is affirmed. 


NEW JERSEY COURT OF OHANCERY. 


(Abstracts of Recent Opinions.) 


Wills—Charitable use—Beneficiaries——1. When a trust for charita- 
ble uses was created by a will, and the trustee appointed was a public 
corporation, which, under amendatory legislation, has been succeeded 
by another public corporation having like powers, and the latter corpora- 
tion is incapable of fully performing the trust according to the true 
intent and purpose of its creator, the Court of Chancery may discharge 
the trustee and substitute another trustee to perform the trust. 2. The 
original trustee under the will was “the superintendent and trustees for 
public schools in the city of Trenton.” The purpose of the trust was to 
establish a library for the use of the “teachers and pupils of the public 
schools, apprentices, mechanics and such other persons as the said 
corporation should deem expedient and most conducive to the public 
good.” The corporation thus made trustee was abolished, and succeeded 
by the “commissioners of public instruction of the city of Trenton,” the 
members of which are selected in a different manner from that by which 
the members of the original trustee were selected. Held, that, in sub- 
stituting another trustee, the court may determine who, in addition to 
the teachers, pupils, apprentices and mechanics, shall be admitted to 
the benefits of the trust, on principles deducible from the intent of the 
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testator in creating the trust. Lanning v. Commissioners of Public 
Instruction of City of Trenton. (Mr. John T. Bird for complainants. 
The Attorney General pro se). Opinion by MAGIE, Ch., March 24, 
1902. 


Partition proceeding—Prior litigation—Parol contract for partition 
—Execution—Statute of frauds—1. Complainant and eight brothers and 
sisters became entitled on their father’s death to equal shares in certain 
realty. On bill for partition by two of the heirs their interests were 
purchased by the other seven, one of whom took title as trustee. Sub- 
sequently there was a partial amicable partition, by which three of the 
seven received portions of the land in satisfaction of their interest, con- 
veyance being made by the trustee. It was claimed that one of the 
remaining four had received rents and profits, not accounted for by him, 
sufficient to extinguish his interest. In a suit by the widow and heirs 
of this heir against the trustee complainants obtained a decree for costs, 
execution issued thereon, and the premises were purchased by complain- 
ants’ solicitor. The trustee mortgaged his interest in the premises, the 
mortgage was foreclosed, and the same solicitor purchased at the fore- 
closure sale. In a later suit by two of the parties to whom property 
had been conveyed pursuant to the amicable partition against com- 
plainants in the former suit, the trustee and the purchaser at the fore- 
closure sale, it was decreed that the claim of the purchaser at the fore- 
closure sale had been satisfied out of the trustee’s share of the bid at 
such sale, and that complainants were each entitled to an undivided 
one-seventh of the premises unaffected by either the execution or fore- 
closure sale, but no proceedings were had on this decree. Thereafter 
complainant purchased the interest of one of the heirs, who had received 
no property on the amicable partition. Held, that under the decree in 
the former suit complainant was entitled to seven-twenty-firsts of the 
proceeds of sale of the premises, each of the complainants in the former 
suit to three-twenty-firsts, and that, if the eight-twenty-firsts remaining 
should not be sufficient to satisfy the principal, interest and costs on 
the mortgage, the deficiency should be paid from complainant’s share, 
provided that not more than one-third of the amount due on the mort- 
gage should be taken from such share. 2. Complainant’s title was 
wholly equitable, so as to be cognizable in the first instance in a court 
of equity, and not subject to the rule that a disputed undivided share 
in land must be first established at law before the commencement of 
equitable proceedings for partition. 3. The fact that one of the parties 
to the suit at bar was a witness in a former litigation, and therefore 
had knowledge thereof, could not operate to render the decree therein 
binding on her. 4. A parol contract for the partition of lands is not 
within the prohibition of the statute of frauds after execution by written 
conveyances. Bacon v. Fay. (Mr. John J. Crandall for complainants. 
Mr. David J. Pancoast in pro. per., and for defendants, Mrs. Fillebrown 
and Roy Alton Fay. Mr. Eli H. Chandler for defendant, Geishaker). 
Opinion by PITNEY, V. C., March 26, 1902. 


Leasehold—Mortgage—Foreclosure—Mode of recording—Rights 
of creditors—1. The question whether the mortgage or the leasehold is 
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violative of a covenant in a lease against assignments, so as to work a 
forfeiture of the leasehold, is rendered immaterial, in proceedings to 
foreclose the mortgage, by a foreclosure sale, the risk of the question 
being taken by the purchaser, and the contest thereafter concerning 
merely the proceeds of the sale. 2. Executors of a deceased mortgagor 
of a leasehold may, on foreclosure, interpose, in behalf of creditors whose 
claims accrued before the recording of the mortgage, the defense that 
the mortgage was void as against such creditors by reason of failure 
to immediately record it, want of change of possession, and the insolvency 
of the estate. 3. Acts 1898, p. 670, revising the act concerning con- 
veyances, authorizes (section 21) two classes of instruments to be 
recorded: First, those affecting title to land, including leaseholds for not 
less than two years; and, second, those affecting chattels. Section 41 
provides for the registry of leases of lands in one book, assignments of 
leases by way of mortgage in another book, entitled “Mortgages,” and 
of chattel mortgages in the third book. Section 53 concerns instruments 
which “shall have been” or shall be duly executed, etc. Section 54 
avoids unrecorded instruments as to subsequent judgment creditors, etc. 
Held, that the mortgage of a ten-year leasehold was within the purview 
of the act, though executed a year prior to its passage, and was properly 
recorded as a mortgage affecting real estate, so as to be effective against 
creditors of the mortgagor whose claims accrued between its execution 
and recording. 4. A mortgage of a ten-year leasehold is an instrument 
which “conveys” an interest in land, so as to be within the purview of 
the title of Acts 1898, p. 670, entitled “An act respecting conveyances,” 
and is properly recorded, under section 21, dividing instruments capable 
of record into two classes, the first of which includes those affecting title 
to land and leases for not less than two years, as a mortgage of realty; 
and it is not necessary to make such a mortgage good against creditors, 
that it be recorded in conformity to P. L. p. 318 (Gen. St., pp. 2113, 2114), 
governing the recording of chattel mortgages. Lembeck & Betz Eagle 
Brewing Co. v. Kelly. (Mr. John Griffin, Mr. Robert S. Hudspeth and 
Mr. Henry Puster for complainant. Mr. M. T. Rosenberg for defend- 
ants). Opinion by PITNEY, V. C., March 27, 1902. 


Waters and water courses—Statute—Power of legislature—J urisdic- 
tion of Chancery court.—1. Act of 1899 (P. L. p. 73), prohibiting sewage, 
factory refuse or other polluting matter being discharged or placed in 
any stream from which cities, towns, boroughs, townships or other 
municipalities receive a water supply for domestic use, above the point 
where such water is taken, and fixing a penalty for a violation thereof, 
and authorizing the state board of health to enjoin the continuance 
thereof by suit in the Chancery court, is embraced within its title, which 
recites that it is “an act to secure the purity of the public supplies of 
potable waters in this state.” 2. The statute is not subject to the objec- 
tion that it is s>ecial and local, and therefore unconstitutional, as being 
a regulation of the internal affairs of towns and counties. 3. The statute 
is not in violation of the constitutional provision prohibiting special or 
local laws granting any corporation any exclusive privilege, immunity 
or franchise, as that provision only applies to private corporations. 
4. The statute, though it includes a provision exempting from its opera- 
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tion municipalities discharging their sewage into rivers and streams, is 
not special and local legislation, though not applying to all municipalities 
or to water in which sewage was flowing at the time of the act, the 
potability of the water being a sufficient basis of classification; and there- 
fore the statute is valid, though passed without the giving of the public 
notice required by the constitution before the passage of special or local 
laws. 5. The statute, in authorizing the board of health to maintain 
a suit in the Chancery court to enjoin a violation of the act, is not 
invalid, as being an attempt to confer on the Chancery court a jurisdic- 
tion which the legislature cannot confer on such court. 6. The statute 
is violated so as to authorize an injunction at the suit of the board of 
health, if refuse placed in a river above the point where a city takes its 
water supply pollutes the water at the place where it is placed in the 
river, though it does not pollute the water where the city water supply 
is obtained or injure the city. State ex rel. Board of Health v. Diamond 
Mills Paper Co. (Mr. William M. Lanning for complainant. Mr. John 
O. H. Pitney for defendant). Opinion by STEVENS, V. C., March 29, 
1902. 


Wills<After-born = children—Administrator’s | commissions.—1. 
Under 3 Gen. St., p. 3760, Sec. 19, providing that for raising the portion 
of children of a testator, born after the making of the will, the devisees 
and legatees therein shall contribute proportionately out of the part 
devised or bequeathed to them, the amount due to such after-born 
children from each legacy is to be ascertained as if such legacy were 
the only property disposed of; as where a testator left a legacy to his 
only son at the time the will was made, and the balance of his estate 
to his wife, and two children were born thereafter, the son’s legacy would 
be ascertained by deducting from the whole amount thereof two-thirds 
of a balance left after excluding one-third of the whole amount as repre- 
sentative of the widow’s share in cases of intestacy, which, as the widow 
took under the will in lieu of dower, would go to the legatees without 
deduction. 2. Where a testator gave his son a specific legacy, with a 
residuary legacy to his wife, and there were children born after the 
making of the will, no commissions for settling the estate could be added 
to the amount deducted from the son’s legacy as the portion of the 
after-born children, but they must come out of the residue of the estate. 
3. A testator, after executing a will, in which he gave a legacy to his 
son, who was six years old, immediately married a second wife, whom 
he had made residuary legatee in the will. The son regarded his step- 
mother as his mother, and after his father’s death lived with her until he 
was twenty-three years old, the age at which he was to receive his legacy. 
Testator had two children by his second wife, and, some time after his 
death, the widow, who was also administrator c. t. a., told her stepson 
that the birth of these children destroyed the will, and that his share of 
the estate would be a certain amount less than was really due him. 
Accordingly, he, relying on her statement, accepted the amount proposed 
by her and executed a release of his legacy, which was prepared by the 
county surrogate at the instance of the stepmother. The son was a man 
of slender mental capacity, totally ignorant of business, and unassisted 
by any one in making the settlement. Held, that he was not bound by 
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the release. 4. Though the stepson did not institute suit to recover the 
residue of his legacy for ten years, it appearing that he did not discover 
the error in the settlement until a few months before suit was brought, 
and that those months were spent in fruitless endeavor to obtain an 
amicable settlement, he was not barred by lapse of time from maintaining 
the suit. Lutjen v. Lutjen. (Mr. M. T. Rosenberg for complainant. 
Mr. Charles L. Corbin for defendants). Opinion by PITNEY, V. C., 
April 4, 1902. 


Notes—Surrender—Agreement—Consideration.—1. An agreement 
between a holder of notes and the heirs of the deceased maker, grand- 
sons of the former, that the heir will pay interest on the principal during 
the life of the holder in consideration of the holder surrendering her 
claim to the principal and delivering the notes to the heirs to be 
destroyed, is founded on both a valuable and a good consideration, and 
is binding on the holder’s administrator when fully executed by the 
delivery and destruction of the notes. 2. In a suit by an administrator 
to reinstate and re-establish notes held by his intestate, but surrendeged 
and destroyed pursuant to an agreement, on the ground that the agre@ ; 
ment was void for want of mental capacity of the holder, evidence con- 
sidered, and held to show that the holder was mentally competent to 
make the agreement. 3. In a suit by an administrator to reinstate and 
re-establish notes held by his intestate, but surrendered and destroyed 
pursuant to an agreement between the holder and the heirs of the 
deceased maker, grandsons of the former, it appeared that for about 
two years before the making of the agreement the holder had lived in 
the house of one of the grandsons, but in separate apartments, where 
she had her own household and servant. Another grandson lived a 
few hundred yards away. They were on friendly terms. She was badly 
crippled, and in feeble physical health, but there was nothing to show that 
she depended upon the grandsons for advice or service. Held, that 
the evidence did not establish that a confidential relation existed between 
her and the grandsons, so as to call upon the latter to show affirmatively 
that no undue influence was exercised to procure the agreement for the 
surrender and destruction of the notes. 4. In a suit by an administrator 
to reinstate and re-establish notes held by his intestate, but surrendered 
and destroyed pursuant to an agreement, on the ground that the agree- 
ment was procured by undue influence, evidence considered, and held 
insufficient to show undue influence. Lodge & Hulings. (Mr. A. H. 
Swackhamer for complainant. Mr. Joseph J. Summerill for defendants). 
Opinion by GREY, V. C. (orally), April 16, 1902. 


Taxes—Lien—When attaching—Sale of land—Clear title—Specific 
performance.—A decree of specific performance required the grantor to 
deliver, and the grantee to accept, a deed for certain premises in Burling- 
ton, clear of all incumbrances up to September 1, 1897. The original 
charter of Burlington provided that taxes should become a lien from 
the time when assessed. Pursuant to 3 Gen. St., p. 3407, Sec. 560, giving 
the common councils in cities power to fix by ordinance the time when 
taxes should be assessed and collected, etc., the common council of Bur- 
lington enacted that the city assessor should assess taxes between May 
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1 and the second Monday in July; that the taxes should become due 
and payable between December 1 and December 20; that the common 
council, at a stated meeting in September, should fix and determine the 
rate of tax to be levied on each one hundred dollars, and certify the 
rate to the assessor, who should thereafter extend the same, etc. Held, 
that the taxes for 1897 could not become a lien upon the property until 
after the rate of taxation was fixed by the common council in September, 
and therefore did not have to be paid by the grantor in order to comply 
with the decree. Hallinger v. Zimmerman. (Mr. George H. Pierce and 
Mr. Henry F. Stockwell for complainant. Mr. John F. Harned for 
defendant). Opinion by REED, V. C., April 8, 1902. 


Chattel mortgage—Affidavit of consideration—Record.—1. A chat- 
tel mortgage which includes household goods will not be declared to be 
void under the act of March 7, 1893 (2 Gen. St., p. 2111, Sec. 41), solely 
because the wife of the mortgagor did not sign it. To raise this point 
all the elements of avoidance named in that statute must affirmatively 
appear. It must be shown that the mortgage was not given to 
secure the payment of the purchase money of the goods mort- 
gaged, and that the household goods included in the mortgage 
were in the use and possession of the family in this state. 2. The 
affidavit of consideration annexed to a chattel mortgage must, on its 
face, or by reference to the annexed mortgage, show how the relation 
of creditor and debtor arose between the mortgage and the mortgagor. 
3. A chattel mortgage, in order to be valid under the terms of the Chattel 
Mortgage act, must be recorded as soon after its delivery as may be by 
reasonable dispatch under the circumstances of the case. 4. A chattel 
mortgage which does not comply with the provisions of the Chattel 
Mortgage act is void as against the creditors of the mortgagor, irrespec- 
tive of the existence of bad faith or intention to defraud in the taking 
of the mortgage. 5. The statutory requirements not only extend and 
apply to every instrument which is in terms a mortgage, but also to 
every conveyance, however expressed, which is intended to operate as a 
mortgage. Dunham v. Cramer. (Mr. I. O. Acton for complainant. 
Mr. Charles T. Abbott and Mr. J. E. P. Abbott for defendants). Opinion 
by GREY, V. C., April 11, 1902. 

Action by lunatic—Objections—Procedure.—1. A suit in the Court 
of Chancery may, by the special order of the court, under circumstances 
properly brought to its attention, be maintained in favor of a lunatic 
by his or her next friend, where the lunatic has not been so found upon 
inquisition, and a guardian been appointed. 2. If a bill be filed in the 
Court of Chancery in behalf of a lunatic by a next friend, without leave 
of the court, the proper mode open to the defendant to take advantage 
of such want of leave is by motion to take the bill from the files; and, 
under a like motion, the propriety of the original order for leave to file 
the bill may be drawn in question. 3. The cases of Norcom v. Rogers, 
16 N. J. Eq. 484, and Dorsheimer v. Roorback, 18 N. J. Eq. 438, 
reviewed, and some of the dicta there found disapproved. Palmer v. 
Sinnickson, 46 Atl. 517, 59 N. J. Eq. 530, distinguished. Collins v. 
Toppin. (Mr. William H. Corbin for plaintiff. Mr. George T. Werts 
for defendant). Opinion by PITNEY, V. C., April 14, 1902. 
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Mortgages—Recording—Time—Effect—A mortgagee promptly 
delivered to the proper register a mortgage covering both real and 
personal estate, informing him of such fact, and directing him to record 
the same accordingly. The register entered it as a real estate mortgage 
on his private index, and in about two weeks recorded it in the book 
of real estate mortgages. Nearly thirty days afterwards it was entered 
in his private index for chattel mortgages, and, in due course of business, 
recorded in the book for chattel mortgages. The register retained 
possession of it in his office until after it was recorded as a chattel mort- 
gage. An inspection of the instrument indicated its character. The 
private indexes kept by the register were not recognized by the statute. 
P. L. 1898, Secs. 41, 42, pp. 686, 687, require that instruments be recorded 
without delay. Held, that the mortgagee was entitled to the benefit of 
the recording acts as of the date the mortgage was delivered to the 
register, and therefore a subsequent execution creditor could not claim 
the property covered by the mortgage. Von Schuller v. Commercial 
Investment Building and Loan Ass’n. (Mr. Max Salinger for com- 
plainant. Mr. Henry V. Condict for defendant). Opinion by PITNEY, 
V.C., April 14, 1902. 


Municipal corporations—Construction of statute—Street privileges. 
—1. P. L. 1855, p. 74, Sec. 1, provides that the Morristown Gaslight Com- 
pany shall have power to make and sell gas for the purpose of lighting 
the streets, etc., of Morristown “and its vicinity.” Section 2 gives it 
power to lay its gas pipes, and erect posts, etc., in the streets of Morris- 
town “and its vicinity.” Held, that under this act the corporation was 
given power to lay its gas pipes in the streets of the borough of Madison, 
the outer limits of which at that time were not more than a mile distant 
from Morristown, and nearer than any other of the neighboring villages, 
it being included in the term “in its vicinity.” 2. This authority was not 
repealed by Gen. St., p. 1613, Secs. 30, 31, authorizing gas companies 
to extend their main pipes to any neighboring municipality, provided 
the common council thereof grant permission. 38. The Borough act of 
1897, which provides that the borough council may prescribe the manner 
in which corporations or individuals may exercise any privilege granted 
to them in the use of any street, authorizes the regulation, but not the 
prohibition, of such privileges; and an ordinance giving the street com- 
mittee of a borough arbitrary power to refuse a permit to tear up the 
streets for the purpose of laying gas pipes is invalid. Borough of Madi- 
son v. Morristown Gaslight Co. (Mr. P. A. Rathbun for complainant. 
Mr. Willard W. Cutler and Mr. Joseph Cross for defendant). Opinion 
by STEVENS, V. C., May 7, 1902. 


Vendor and _ purchaser—Contract performance—Damages.—1. 
Where R, having a contract with L to purchase her land, agreed with F 
to sell the land to the latter, and the contracts required the conveyances 
and purchase-price payments to be made the same day, but F failed to 
make payment the day agreed, whereby R could not make her payment 
to L and L sold direct to F for less than F was to pay under her contract 
with R, but for more than R was to pay, in a suit by R the deed to F 
would not be disturbed, but she would be required to pay R the differ- 
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ence between what she had paid and what she had agreed to pay R. 2. 
The receipt by L of the sum over what she would have received from R 
would not be disturbed. Ryon v. Loveless. (Mr. William M. Clevenger 
for complainant. Mr. Cameron S. Hinkle for defendant, Loveless. Mr. 
Thomas E. French for defendant, Fishblatt). Opinion by REED, V. C., 
May 8, 1902, 


Chattel mortgages—Mortgagor as agent—Foreclosure.—1. Under 
the Chattel Mortgage act declaring chattel mortgages where the mort- 
gagor retains possession of the property absolutely void, unless accom- 
panied by an affidavit made by the holder of the mortgage or his agent 
stating the true consideration for the mortgage, it must appear in the 
affidavit that the affiant is the holder of the mortgage, or his agent or 
attorney. 2. A valid affidavit cannot be made by the holder’s agent or 
attorney unless the agency and power to represent the holder relate to 
the holding of the mortgage. 3. The mortgagor cannot act as the 
agent of the holder, at least as long as the former retains his interest in 
the property. 4. Under Laws 1899, c. 54, Sec. 15, providing that an 
assignee’ for the benefit of creditors shall be the representative of the 
creditors, with the same power to set aside conveyances as a creditor of 
the assignor who had received a judgment at the date of the assignment 
would have, and that mortgages made by the assignor which are void 
as against his creditors shall be void as against the assignee, a chattel 
mortgage given by the assignor, and void as against creditors for failure 
of the holder of the mortgage to make the affidavit required by the 
Chattel Mortgage act, is void as against the assignee. 5. Where a bill 
to foreclose a chattel mortgage joined the mortgagor’s assignee for 
benefit of creditors, who moved to dismiss as to him because the bill 
showed the mortgage to be void as to him, the fact that the mortgage 
was valid as to the mortgagor was no ground for denial of the assignee’s 
motion, the validity of the mortgage as to him being the only question 
before the court. 6. A chattel mortgagee filed a foreclosure bill making 
the mortgagor’s assignee for the benefit of creditors a party. It appeared 
from the bill that the mortgage was void as to the assignee, but there 
was no allegation as to whether or not the mortgaged property was 
needed for the payment of the other creditors. Held, that, in the absence 
of any allegation that the other property was sufficient to satisfy the 
claims of other creditors, the assignee’s motion to dismiss as to him 
would not be denied, because it did not affirmatively appear from the 
bill that the mortgaged property was needed to satisfy the other claims. 
Watson v. Rowley. (Mr. Edward A. Day for complainants. Mr. 
William H. Speer, jr., pro se). Opinion by STEVENSON, V. C., May 
10, 1902. 


Bankrupts—Filing of petition—Subsequent judgments—Effect.— 
A judgment entered against a bankrupt after the filing of his petition, 
though before the adjudication, does not constitute a lien on his property, 
and cannot be enforced by execution or by creditors’ bill. Kinmouth v. 
Braeutigam. (Messrs. R. T. & W. B. Stout for complainant. Mr. E. 
H. Murphy for defendants). Opinion by REED, V. C., May 15, 1902. 
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Partnership—Amicable settlement—Conditions —precedent.—A 
retired partner, suing to set aside an amicable settlement of the partner- 
ship affairs on the ground of fraud in the continuing partner whereby 
he (the retired partner) did not receive his full share in the partnership 
assets, and for a dissolution and accounting, is not required, as a condition 
precedent to relief, to offer in his bill to pay back to the continuing 
partner the amount which he received in the amicable settlement. Men- 
zenhauer v. Schmidt. (Mr. James A. Gordon for complainant. Mr. 
Walter L. McDermott for defendant). Opinion by PITNEY, V. C., 
May 24, 1902. 


Employees—Interference with by third persons—Rights of employer. 
—1. Act February 14, 1883 (P. L., p. 36), providing “that it shall not be 
unlawful for any two or more persons to unite, combine or bind them- 
selves by oath, covenant, agreement, alliance or otherwise, to persuade, 
advise or encourage, by peaceable means, any person or persons to enter 
into any combination for or against leaving or entering into the employ- 
ment of any person, persons or corporation,” merely renders innocent 
as against the public an act which, previous to its passage, was a mis- 
demeanor punishable by indictment, and does not take away or in any 
wise affect any private rights which may arise out of the acts which are 
legalized thereby. 2. Every free person not subject to criminal restraint 
has a right to work where he sees fit, and no other person has a right 
to prevent his doing so, or, without his consent, even to endeavor to 
persuade him to quit. 3. To make out the relation of master and 
servant, it is not necessary that there be any written, or even verbal, 
contract between the parties to work for any particular length of time, 
but the relation exists where one person is willing to work for another 
from day to day, and that other desires the labor and makes his business 
arrangements accordingly. 4. Employers, where third parties interfere 
with their employees against the latter’s consent, and endeavor by unlaw- 
ful means to induce them to quit work, have a right to sue for relief. 
5. Injunction is the proper remedy for an employer where numerous 
third parties interfere with his employees against the latter’s consent, 
and endeavor by unlawful means to induce them to quit work. Frank v. 
Herold. (Mr. John W. Harding for complainants. Mr. James G. 
Blauvelt and Mr. William Hughes for defendants). Opinion by 
PITNEY, V. C., (orally), June 3, 1902. 


Specific performance—Judicial sales——Where a city lot sold at a 
judicial sale is advertised as being one hundred feet front and two hundred 
and fifty-five feet deep, but it is only ninety-three feet front and two 
hundred and fifty-five feet deep by including the sidewalk, but the 
purchaser is well acquainted with the lot, though he does not know <hat 
it is not as large as advertised, and he is not buying it for a purpose 
requiring such an exact area, he will be required to specifically perform 
his contract, with a deduction in price for the deficiency in the lot. Van 
Blarcom v. Hopkins. (Mr. Charles D. Thompson for complainant. 
Mr. Charles M. Woodruff for defendant). Opinion by PITNEY, V. C., 
June 7, 1902. 
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Mortgages—Bona fide assignees.—1. A bona fide assignee for value 
of a mortgage takes it free from all latent equities existing in favor of 
third parties. 2. The president of a trust company, acting as attorney 
for other parties, negotiated the execution of a mortgage to his clients. 
The mortgage was subsequently assigned to the trust company, it not 
appearing who conducted this transaction on its behalf. Held, that the 
company was not chargeable with any knowledge its president may 
have had in regard to the purpose for which the mortgage was given. 
3. An assignee taking a mortgage as collateral security for pre-existing 
debts, without delivering up the evidence of such debts, was not a pur- 
chaser for value. 4. A mortgage of $4,000.00 was given to secure a 
note of $3,000.00. The mortgagee assigned the mortgage to a trust 
company as security for the note and other pre-existing debts. Held, 
that the equity of the mortgagor to have the mortgage reassigned to 
him on payment of the note was superior to the equity of the trust com- 
pany to hold it for the pre-existing debts. Tate v. Security Trust ©». 
(Mr. D. J. Pancoast for complainant. Mr. John F. Harned for defend- 
ants). Opinion by REED, V. C., June 9, 1902. 


rf 

Marriage—Evidence—Bigamy—Presumption of death.—1. Where 
defendant’s husband was absent and unheard from for more than seven 
years, a marriage after that time was valid as between the parties, under 
1 Gen. St., p. 1187, creating a presumption of death irom such absence. 
2. Under 1 Gen. St., p. 1187, creating a presumption of death from 


seven years’ absence, the time of death is ordinarily presumed to be at 
the expiration of the seven years. Burkhardt v. Burkhardt. (Mr. 

lexander Simpson for complainant. Mr. R. S. Hudspeth for defend- 
ant). Opinion by PITNEY, V. C., June 10, 1902. 


Deeds—Construction—Monuments.—1. Where land from which 
lots were sold was monumented, and was also laid out by map, a sale 
by special description by monument controlled a sale by general descrip- 
tion by numbers of lots on the maps. 2. On a sale to M of lots which 
were supposed to be Nos. 10, 11 and 33, as laid out on a map, there was 
a special description by monument which actually conveyed portions of 
lots 8 and 9. By a similar sale to B of lots supposed to be 8 and 9, 
portions of lots 6 and 7 were conveyed, and plaintiff subsequently pur- 
chased lots 6 and 7 by general description only. Held, that the fact 
that B contested the claim of M to lots 8 and 9, and at the time plaintiff 
purchased lots 6 and 7 made no assertion of ownership, did not estop 
him from afterwards making such claim; his former acts being while 
he was under the impression that he owned lots 8 and 9 as laid out on the 
map. 3. Land from which lots were sold was monumented, and was 
also laid out on a map. As shown on the map, lots 7 to 18 had a 
frontage on H street. A marble monument which marked the place of 
beginning in certain conveyances was located in lot 8, about midway 
between the sides, and a few feet distant from the edge of H street; but, 
when placed, it was supposed to be between lots 8 and 9, and on the edge 
of said street. Held, that a conveyance by special description, calling for 
the monument as being on the southerly side of H street, made the street 
a monument and gave the grantee a frontage thereon. Stanwood v 
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Beck. (Mr. S. Stanger Iszard for complainant. Mr. D. J. Pancoast 
for defendant). Opinion by REED, V. C., June 17, 1902. 
NEW JERSEY COURT OF ERRORS AND APPEALS. 
(Abstracts of Recent Opinions). 

Negligence—Leaving horse untied—From the fact that a quiet, 
gentle horse was left standing untied in the public street, free from the 
presence of anything which might frighten or disturb him, the driver 
being within from five to eight feet of the wagon to which the horse 
was hitched, it appearing that the driver had been accustomed to use 
the horse in that way for many years without an accident, no inference 
can arise that the act is negligent. Belles v. Kellner. (Mr. Samuel 
Kalisch for plaintiff in error. Messrs. Lindabury, Depue & Faulks for 
defendants in error). Opinion by VAN SYCKEL, J., March 4, 1902. 
Magie, Ch., and Hendrickson, Pitney, Adams and Vroom, JJ., dissenting. 


Contempt—Punishment—Construction of statute—1 Gen. St., p. 
392, providing that, in order to enforce obedience to the process, rules 
and orders of the Chancery court, a person guilty of such contempt may 
be fined a sum not to exceed fifty dollars, and be committed till the order 
or process is obeyed, does not preclude the Chancery court from imposing 
a jail sentence on a person guilty of contempt in violating a restraining 
order. Frank v. Harold. (Mr. James G. Blauvelt for appellants. Mr. 
John W. Harding for respondents). PER CURIAM, March 20, 1902. 


MISCELLANY. 


STATE NOTES. i aaa 








crumpled up. Trunks were wrench- 
ed open, their contents strewn on 
the floor, and whatever of value 
they contained had been taken. 
Mr. Howard MacSherry, for- 
merly of Jersey City, has removed 
to the Prudential Building, Newark, 
in order to be near his work as one 
of the trial lawyers for the North 
Jersey Street Railway Company. 


Ex-Judge J. Clarence Conover, 
of Freehold, has been selected as 
counsel of the Board of Chosen 
Freeholders, succeeding Mr. C. 
Ewing Patterson. 

Justice Charles E. Hendrickson 
sailed for Europe, July 5, with his 
family, and will spend his vacation 
abroad, returning about the first of 
September. He has announced 


eg P ecages i : BAR EXAMINATIONS. 
that motions in his circuit, during ~— = 


his absence, will be heard in part 
by Justice Fort at Spring Lake. 
The summer cottage, at Ocean 
Grove, of Mr. J. Luther Shafer, of 
Rutherford, was broken into by 
thieves at some time early in the 
spring and goods to the value of 
$100.60 taken. Much damage was 
done to the contents of the house, 
as a model of it, valued at $30.00, 
had been kicked across the room 
and demolished, and the window 
Shades twisted off the rollers and 





The State Board of Bar Exam- 
iners have printed the present rules 
concerning Bar examinations, 
which we give below in full. A list 
of the subjects and text books 
recommended to law students in 
1883, with one or two additions, is 
also printed in the circular. 

The Bar examiners think it best 
to acquire some further experience 
of the examinations before adopt- 
ing permanent rules. They hope 
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to promulgate such rules, with the 
sanction of the court, in June term, 
1903. Meantime, the following 
announcement is made for the 
guidance of intending applicants 
for admission to the Bar until such 
rules are adopted: 

Rules of the Supreme Court.— 
The rules of court respecting exam- 
inations and admission to the Bar, 
and copies of this circular, may be 
obtained by writing to the Clerk of 
the Supreme court at Trenton. 
The rules should be read with this 
circular. 

PRELIMINARY EXAMINATIONS. 


When and Where.—These will be 
held im each county of the state on 
the first Friday and Saturday of 
kebruary, May and October, at the 


times and places at which county | 


examinations are held for teachers’ 
licenses. The examinations will be 


conducted by the officers of the 
public schools who compose the 


“County Board of Examiners.” 


Further information respecting the | 


times and places of holding these 
examinations, and the text books 
recommended, may be obtained 


from the superintendents of schools | 


of the respective counties. 


Subjects of Preliminary Exam- | 
inations.—Until and including Feb- | 
ruary term, 1904, each candidate | 


for the Bar who is required to take 
the preliminary examination will be 
examined upon eight subjects (of 
which composition and orthogra- 
phy must be two), that he may, at 
time of taking the examination, 
select from the following list: 
History of the United States, gen- 
eral history, arithmetic, algebra, 
plane geometry, physiology, gram- 
mar, composition, orthography, 
geography, civics, physics, Latin, 
French. 

Certificates of Passing Prelimin- 
ary Examinations.—These will be 
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issued by the State Superintendent 
of Public Instruction upon the 
report of the Board of County ex- 
aminers. These certificates, when 
obtained, should be filed by the 
candidate with the Clerk of the 
Supreme court as soon as the appli- 
cants receive them, and, if possible, 
at least ten days before the first day 
of the term of court. 

Who are Exempt from Prelimin- 
ary Examinations.—The following 
will be accepted as evidence of a 
candidate’s right to be exempt from 
the preliminary examination: 

(1) A certificate of graduation 
from a college or university; or, (2) 
A certificate of graduation from 
any high school of this state; or, (3) 
A “thirty-six count” certificate, or a 
“law student” certificate, from the 
regents of the University of the 
State of New York; or, (4) A cer- 
tificate of graduation from a course 
of study, equivalent to the high 
school course, from any public high 
school of another state or from any 
private school or academy of this 
or of any other state whose course 
of study, when shown to the Board 
of Bar Examiners (by the catalogue 
or other satisfactory statement 
issued by the school) shall be 
approved by the Board as main- 
taining a high school standard of 
study. 

The board will accept the certi- 
ficate of any school (a) Which is 
registered in the University of the 
State of New York as maintaining a 
high school standard of study; or, 
(b) Whose graduates are admitted 
to matriculation in a college or uni- 
versity without examination. 

The certificates and other evi- 
dences of preliminary education 
above mentioned (except the certi- 
ficates granted by the State Super- 
intendent of Public Instruction) 
should be submitted to, and approv- 
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ed by, a member of this board be- 
fore being filed. 

The rules respecting preliminary 
examinations apply to applicants 
under the “Five Counselors’ Act.” 
(See rule 5). 

Evidence of Other Qualifica- 
tions.—As to age, residence, moral 
character, clerkship, period of at- 
tendance at law school, attorneys 
from other states and applicants 
under the “Five Counselors’ Act;” 
the evidence of qualifications upon 
these subjects may be supplied by 
certificate or affidavit, or both, in 
the same manner as heretofore. All 
such documents should be filed 
with the Clerk of the Supreme 
Court at least ten days before the 
first day of the term, except that 
certificates of commencement of 
clerkship must be filed as men- 
tioned in rule 3, paragraph (e) and 
rule 55 of the Supreme Court. 


As to posting notice of intention 
to apply for admission under rule 3, 


paragraph (b): The evidence of 
such posting should be a certificate 
of the Clerk of the Circuit Court, 
containing a copy of the notice and 
stating when the same was posted 
in his office. Such certificate of 
the Clerk of the Circuit Court 
should be filed with the Clerk of the 
Supreme Court at least thirty days 
before the first day of the term. 

Motion to Admit.—Applicants 
who comply with the rules and with 
these instructions may appear, 
without a motion, for examination 
either as attorneys or counselors. 
The Bar Examiners will report to 
the court the names of those who 
shall pass the examinations, and 
this report, by direction of the 
court, will stand in licu of a motion 
to admit. 

The Bar Examinations.—The 
written bar examinations for attor- 
neys and counselors will be held as 
heretofore at the State House, at 
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Trenton, on the first Thursday after 
the opening of the Supreme Court, 
at each term, in February, June and 
November. 

They will be held in two sessions. 
The morning session will begin at 
10.30 and will end at 12.30. The 
afternoon session will begin at 1.30 
and end at 3.30. If oral examina- 
tions should be held the time of 
holding them will be announced 
when the written examinations are 
held. 

Until and including February 
term, 1904, no change will be made 
in the list of books recommended 
to students by the Bar Examiners 
in June, 1883, as published in the 
“New Jersey Law Journal,” Vol. 
VI. (1883), p. 221, and appended to 
this circular. The permanent rules 
of the board, when adopted, will 
probably make some changes in 
this list. 

About one-half the number of 
questions wili be problems; that is, 
questions containing a statement of 
a case and calling for an opinion 
upon it. In the future, the propor- 
tion of such questions may be in- 
creased. Each of these questions 
will be designed to call for the ap- 
plication of some familiar rule or 
principle of equity, of common law, 
or of statutory law. The answers 
will receive credit in proportion to 
the intelligence with which the sub- 
jects are discussed and the rules ap- 
plied to the facts stated, even when 
the conclusions of the student are 
not correct. Answers (although 
correct in their conclusions) which 
give no reasons, or which show 
ignorance of the subject and of the 
rules governing it, will receive little 
credit in the marking. [literacy 
will be considered in the marking. 

At the February term, 1904, and 
thereafter, applicants for attorneys’ 
licenses will be examined on the 
law of real estate. Attorneys’ ex- 
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aminations upon this subject will be 
more elementary than counselors’, 
but both will be based upon the 
same text-books and statutes till 
otherwise announced. 

The Clerk of the Supreme Court 
will send, to each person who takes 
the bar examinations, notice by 
mail of the result of his examina- 
tion as soon as it is determined by 
the Board of Examiners. 

The Bar Examiners did not, at 
the present June term, advance the 
minimum standard of legal know- 
ledge to which the examination 
answers were required to conform 
over the standard heretofore gen- 
erally adopted at the bar examina- 
tions’ But it is the purpose of the 
Examiners, at the next November 
term and thereafter, to gradually 
raise that standard. 

Objections to Applicants.—Ob- 
jections to the admission of appli- 
cants should be made on reason- 
able notice to the applicant, and a 
copy of the notice should be filed 
with the Clerk of the Supreme 
Court at least three days before the 
first day of the term at which the 
objection is made. The Board will 
hear all such objections at the State 
House at eleven o’clock on the first 
day of the term. 

CHARLES H. HARTSHORNE, 

239 Washington St., Jersey City. 

FRANK H. SOMMER, 

Lawyers’ Building, Newark. 

HOWARD M. COOPER, 


106 Market Street, Camden. 
Board of Examiners. 





AN EXPLICIT EXPLANATION. 


Lord Morris possessed an almost 
inexhaustible fund of humor, which, 
it may be said, was not always ap- 
preciated in the House of Lords. 
The following story is perhaps illus- 
trative of his daring as an advocate 
rather than his qualities as a humor- 
ist: On one occasion an irritable 








judge interrupted him in the mid- 
dle of a law argument by saying 
testily, “I don’t understand a single 
word, sir, of your notice of motion.” 
“Not a single word?” said young 
Morris. “That is very unfortunate, 
my lord. I must endeavor to ex- 
plain.” Young Morris then read 
over the notice of motion with ex- 
aggerated emphasis. “Sir: Take 
notice that on April 6, or on the 
first opportunity thereafter, counsel 
on behalf of the plaintiff will apply 
to this honorable court for an order 
that,” and so on. “Now, my lord, 
to proceed with my explanation. 
‘Sir.’ That, my lord, is the mono- 
syllabic mode of address adopted 
by the solicitor for the plaintiff to 
the solicitor for the defendant. It 
is curt, my lord, and indicates that 
the parties are now at arm’s length; 
but it is not discourteous, nor does 
it preclude the possibility of friend- 
ly private relations between the 
solicitors. “Take notice.’ This, 
your lordship will observe, is 
in the nature of a warning. The 
object is that the solicitor shall 
be prepared for the application, 
and, above all, that he shall 
have an opportunity to instruct 
and fee counsel to resist the 
motion. ‘On April 6.’ That day 
is now past, my lord, and therefore 
unavailable for the making of this 
motion. ‘Or on the first oppor- 
tunity thereafter.’ That, my lord, 
is the present occasion. ‘Counsel 
on behalf of the plaintiff.’ That, 
my lord, is the humble individual 
who appears before you. ‘Will ap- 
ply to this honorable court.’ That 
is the learned and courteous judge 
whom I have the honor to address. 
‘For an order.’ That, my lord’— 
But the judge had heard enough. 
“Go on with your motion, Mr. Mor- 
ris,” he said, joining in the general 
laughter. “I have learned my les- 
son.”—London Law Times. 
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MISCELLANY. 


MORRIS BAR ASSOCIATION. 


The Bar Association of Morris 
county held its annual meeting May 
12, in the library of the court house, 
at Morristown. Resolutions were 
passed concerning the death of 
Hon. Joshua B. Salmon, and 
instructions were given to have 
same enrolled on the minutes of 
the court. 

The following officers were 
elected: President, Vice Chancellor 
Henry C. Pitney; First Vice-Presi- 
dent, Hon. W. W. Cutler; Second 
Vice-President, Hon. James H. 
Neighbour; Treasurer, Edward K. 
Mills; Secretary, Irving E. Sal- 
mon; Board of Trustees, Charles 
Stillwell, jr., Elmer King, George 
G. Runyon, N. C. Toms, T. J. 
Hileary, Joseph Hinchman and 
Charles H. Rathburn. 


THOUSANDS OF RECORDS. 


Some idea of the work of index- 
ing the county clerk’s records is to 
be gleaned from the report of the 
indexing committee of the Board 
of Freeholders of Atlantic county, 
which was presented at a recent 
meeting. Mr. Albert W. Irving 
has been engaged several years in 
re-indexing the records, covering 
the periods between 1837 and the 
present time. 

Thousands of names have been 
indexed in the various departments 
as follows: Chattel mortgages, 14,- 
000 names; release of mortgages, 
14,000 names; assignments of mort- 
gages, 11,000 names; miscellaneous 
records, 12,000 names; miscellan- 
eous liens, 13,000; tax certificates, 
15,000; corporation deeds, 35,000; 
corporation mortgages, 3,000; 
deeds, grantors and grantees, 41,- 
000. There have been 216,000 
documents or book pages stamped 
with index numbers, 
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MAUSOLEUM OF GARRET A. HO- 
BART. 


All that was mortal of the late 
Vice-President Garret A. Hobart 
was tenderly placed in its final 
resting place in Cedar Lawn Cem- 
etery, Paterson, on June 7. The 
plain and massive mausoleum 
which had been in course of erec- 
tion since August last, was finished 
sufficiently a few days ago to admit 
of the transferring of the remains 
from the temporary grave to the 
sarcophagus at the northerly side 
of the tomb. The bodies of Mr. 
Hobart’s three children were also 
placed in the catacombs in the 
mausoleum. In the afternoon 
Mrs. Hobart and her son, Gar- 
ret A., accompanied by a few 
friends, including the Rev. Dr. 
David Magie, pastor of the Church 
of the Redeemer, entered the ceme- 
tery and drove to the mausoleum, 
when brief dedicatory services were 
conducted by Dr. Magie. The 
dedication was witnessed by former 
United States Attorney General 
John W. Griggs and Mrs. Griggs, 
General Josenh W. Congdon, for- 
mer Judge John S. Barkalow and 
Mrs. Barkalow, Mr. and Mrs. 
Albert A. Wilcox, Mr. and Mrs. 
Hobart Tuttle and a few others. 
The fact that the dedication of the 
monument was to take place was 
kept a secret, as it was not desired 
to have any public gathering. 

The mausoleum was erected by 
Mrs. Hobart to the memory of her 
illustrious husband, from plans 
drawn by Brite & Bacon, architects, 
of New York, and it stands in the 
centre of a plot 50x75 feet on the 
main drive in the new section of 
Cedar Lawn. The structure is in 
the form of a Doric temple, and is 
as simple and plain as it could be 
made, very solid and massive and 
devoid of all ornamentation. It 
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stands to-day in its nearly complete 
state, a beautiful example of Greek 
architecture. The building is 
twenty-six feet wide and forty-four 
feet deep, including the front and 
rear porticos. 

The apex of the roof is twenty- 
two feet seven inches from the 
ground. The front and rear porti- 
cos are supported by four massive 
fluted granite columns, the mauso- 
leum being in the form of a double 
temple, modeled after the form of 
an amphro-style temple of the Gre- 
cian Doric order. The columns 
are surmounted by Doric caps and 
they rise twelve feet from the base 
course of steps. The only orna- 
mentation are four garlands carved 
on the front of the frieze and two 
on each side of the frieze over the 
porticos. 

The entrance to the tomb is 
through double bronze doors. The 
interior is lighted by a window 
opening out over the rear portico, 
through a heavy bronze grille. 
The interior is lined entirely with 
marble, while the building itself is 
of Barre (Vt.) granite, tool dressed. 
The floors of the porticos are reach- 
ed by three granite steps. There 
is a double sarcophagus of marble 
carved from a solid block. Over 
the entrance is carved the word, 
“Hobart,” in plain letters. On the 
side of the sarcophagus containing 
Mr. Hobart’s body is the inscrip- 
tion, “Garret Augustus Hobart, 
1844-1899.” 


HE COULD FURNISH A SUBSTI- 
TUTE. 


A New Hampshire judge, says 
“Lippincott’s Magazine,” has in 
his possession the following letter, 
sent to him by an old farmer who 
had been notified that he had been 
drawn as a juror for a certain term 
of court: 





' so you better send for him. 
, the worst way not to oblidge you, 


| boddy with the koroner. 
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“Deer Jedge—I got your letter 
tellin’ ine to come to manchester 
an’ do dooty on the joory an I rite 
you these few lines to let you know 
that youll have to git some one 
else: for it ain’t so that I kin leave 
home now. I got to do some 
butcherin’ an’ sort over a lot of 
apples just about the time the joory 
will be settin in your Court. Si 
Jackman of this town says that he 
would as soon as not go, fer he 
ain't nothin’ else to do jess now, 
I hate 


but it ain't so I kin at present. 


| Ennyhow I ain’t much on the law, 


never havin’ been a jooryman 


| ceptin’ when old Bud Stiles got 
| killed by the cars here some years 


ago when I was one that set on the 
So you 
better send for Si Jackman, for he 
has got some kin in manchester he 


| wants to vissit ennyhow, an’ he'd 


be willin’ to go fer his car fare there 
an’ back. Ancer back if you want 


ss 99 
| Si. 


BOOKS RECEIVED. 


|THE LAW OF STREET SUR- 
KACE Railroads as Compiled 
from Statutes and Decisions in 
the various States and Territories, 
showing the manner of organiz- 


ing corporations to construct 
and operate street surface rail- 
roads, the Acquisition of their 
Franchises and Property, their 
Regulation, etc., by statute and 
municipal ordinance, their 
Rights and Liabilities both as to 
other users of the streets and 
highways and as to passengers 
and employees. By Andrew J. 
Nellis, of the New York State 
Bar. Albany, N. Y.: Matthew 
sender. 1902. Pp. 682. Price, 
$6.00 net. 





